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securities. In doing so he cannot use the mails and the facilities of interstate
commerce. Most of the other trick? of the trade are still available, in form
at least, provided full disclosure is made of tiie plans in the registration
statement. And if the prospective security purchasers do not study the
prospectus and the registration statement, they will likely never know what
favors to insiders they are parties to.
Actually, of course, the commission enjoys considerable power not
specifically granted in the law. Some of it is only latent and is not likely
to be called into use very frequently. For example, in a situation where the
commission lacks information on which to deny an application for approval
of a registration statement and at the same time is suspicious of the character
of the securities to be offered, it can cause sufficient delays to suggest the
withdrawal of the request. If the proposal is legitimate, repeated delays on
the part of the commission could be overcome by an appeal to the courts.
But if there is any question about the final judgment that might be
rendered in the case, probably no attempt would be made to go over the
hoad of the commission, in spite of the stalling tactics that it might see fit
to employ.
Perhaps it is only the latent power of the commission that is the most
effective protection to the investing public. The law never intended to
prevent the promotion of speculative enterprises. Under the most honest
and capable administration of the Securities Act, promotion of enterprises
whose ultimate failure or success cannot be determined until they have been
given a chance to operate for a few years at least is intended to continue.
It is recognized that no amount of information that can be made available
at the time of the presentation of the registration statement can prove the
ultimate success or failure of an untried enterprise. And in like manner, the
success of an expansion of existing corporations cannot be determined in
advance of actual trial of the expanded program. But where actual fraud is
present or intended, its detection should be much easier than prejudgment of
the degree of success of an honest, even though mistaken, enterprise. The
probability of detection of fraud will discourage the presentation of appli-
cations for the approval of the issuance of fraudulent securities. If the
commission can prevent the presentation of applications for such issues, it
will more than justify its existence. If it is not required to deny any such
application because none is presented for approval, the major purpose of the
Securities Act will have been well served.
On the other side of the ledger must be recorded some possibilities that
are of quite a different character. A former chairman of the commission
is responsible for the following statement: "The trend of decisional policy is
not readily discoverable from the stop order opinions of the Commission.
The nature of these reforms can only be found by an examination of the
successive amendments made by issuers of securities prior to the effective